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3SR /ORDER

Per Shri D.S.Sunder Singh, Accountant Member :

This appeal is filed by the revenue against the order of the
Commissioner of Income Tax (Appeals) [CIT(A)]-1, Visakhapatnam in
I.T.AN0.10155/2018-19/CIT(A)-1/VSP  dated 30.07.2019 for the

Assessment Year (A.Y.)2013-14.
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2. All the grounds of appeal are related to the taxing the sum of
Rs.1,57,64,866/- relating to the capital subsidy u/s 115]B of the Income
Tax Act, 1961 (in short ‘Act’). Brief facts of the case are that the assessee
has filed the return of income admitting ‘Nil’ income after setting off of the
loss of Rs.1,10,98,406/- under Minimum Alternate Tax ( MAT). The case
was selected for scrutiny and the Assessing Officer (AO) found that the
assessee had received the capital subsidy of Rs.1,57,64,866/- which was
directly taken to the balance sheet without routing it through the Profit &
Loss account. Therefore, the Assessing Officer (AO) viewed that the
assessee has reduced the book profits to the extent of capital subsidy
received by the assessee and the same required to be brought to tax u/s
115]B of the Act. Accordingly, the AO made the addition to the income u/s

115]B of the Act.

3. Against which the assessee went on appeal before the CIT(A) and the
Ld.CIT(A) deleted the addition made by the AO holding that the capital
subsidy received by the assessee required to be capitalized and
depreciation is to be allowed on the cost of the asset reducing the subsidy

portion from the original cost of the asset. For the sake of clarity and
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convenience, we extract relevant part of the order of the Ld.CIT(A) in page

No.6 of the order which reads as under :

“I have carefully considered the facts of the case and the written
submission made by the Ld. AR of the appellant. As in the case of revenue
subsidy, the ICDS also covers the Government grants and its treatment in the
books for computing income.

"ICDS VII(5) reads: where the Government grant relates to a depreciable
fixed asset or assets of a person, the grants shall be deducted from the actual
cost of the asset or assets concerned or from the WDV of block of assets to
which the concerned asset or assets belong to."

Therefore in the instant case, there is no doubt that the subsidy is capital
in nature and the asset acquired is eligible for depreciation. Thus, I find merit in
the argument of the appellant. The Assessing Officer is directed to delete the
addition of Rs.1,57,64,866/-.”

4, Against which the department has filed appeal before this Tribunal.
During the appeal hearing, the Ld.DR argued that the subsidy received by
the assessee required to be routed through the Profit & Loss account for
computing the profits u/s 115]B of the Act. The Ld.DR further argued that
the assessee did not compile the Profit & Loss account as required under
the Companies Act. Neither he has taken the subsidy to the respective
capital asset nor he has declared separately. Therefore, argued that the AO

is right in taxing the same u/s 115]B of the Act.

5. On the other hand, the Ld.AR submitted that the amount received or
receivable by the assessee was capital subsidy for setting up of the unit

which is not a revenue receipt. Therefore, the same goes to reduce the cost
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of capital asset, thus reduces the cost of asset and the depreciation required
to be allowed on the remaining balance. He further submitted that the
subsidy was not received by the assessee in the year under consideration
and it was shown in cash flow statement pending receipt from the
Government authorities thus, argued that it was contingent in nature and
hence, the same was neither capitalized nor shown in the assets side. The
Ld.AR further submitted that the assessee has prepared the Profit & Loss
account in accordance with the provisions of section 115]B of the act and
the provisions of Part II and III of the Schedule VI of the Companies Act and
the same was adopted in the Annual General Meeting. The company has
neither violated the Company Law nor the accounting policies and
accounting standards, therefore, argued that the AO is not permitted to
disturb the Profit & Loss account prepared as per Part Il of Schedule VI of
the Companies Act. The Ld.A.R argued that as per the normal provisions,
capital assets goes to depreciate the assets and is not taxable u/s 50
rw.s.2(14) & 2(47) of the Act. Applying the same analogy, the capital
subsidy cannot be brought to tax under section 115]B of the act.
Accordingly, argued that the capital subsidy received by the assessee is
capital in nature and not revenue receipt, therefore, cannot be brought to

tax u/s 115JB of the Act.
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6. We have heard both the parties and perused the material placed on
record. There is no dispute that the amount receivable by the assessee was
capital subsidy, but not revenue in nature. As per the decided case laws, the
capital subsidy goes to reduce the cost of asset and it does not go to the
income. Though the assessee is entitled to receive the capital subsidy, since
the assessee did not receive the subsidy from the Government, the same
was not capitalized in the books. As submitted by the Ld.AR on receipt of
capital subsidy, the same was capitalized in the subsequent assessment
year and reduced the same from capital assets and claimed the
depreciation on the balance amount of assets. Though the assessee has
right to receive the subsidy, unless the subsidy is granted by the concerned
Government authorities, the same can’t be stated to have been crystalized
to take into books of accounts. Thus, the assessee did not capitalize the
subsidy, pending receipt from the Government. Once the subsidy was
received, the same was taken to the respective capital assets and claimed
the depreciation thereon. Since the subsidy is a capital receipt, there is no
provision u/s 115]B to make the adjustment for computing the book profits
u/s 115]B of the Act. Similar issue has come up before this Tribunal in
Andhra Trade Development Corporation in I.T.A. No.233/Viz/2017 dated

12.12.2018 and this Tribunal has taken a decision that the AO is not
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permitted to disturb the book profits arrived by the assessee unless it is
permitted by the provisions of section 115]B of the Act. In the instant case
there was no profit derived by the assessee in the ordinary course of
business and the receipt was a capital receipt. The assessee has not shifted
the business profits to the balance sheet. As per section 115]B, the AO is
permitted to make only the adjustments as provided in 115]B of the Act,
therefore, we hold that the Ld.CIT(A) has rightly deleted the addition made
by the AO u/s 115]B and the same is upheld. Accordingly, the appeal of the

revenue is dismissed.

7. In the result, appeal of the revenue is dismissed.

Order pronounced in the open court on 26t February, 2020.
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